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I now come to the powers of the
High Court and Supreme Court. 1
opposed this provision in the Congress
Par‘y meeting. You will be surprised
that in the original recommendation
even the High Court could not go
into the validity of a State law. 1
asked then: what is the need for a
High Court, abolish it. Then this was
put in. They I objectedq to the provi-
sion that the State High Courts can-
not go into the validity of a central
law or notification. This also is absurd
because if a citizen has 3 case agarist
the Central Government he has to come
to Delhi. It should be that the Cen-
tral Government! or an officer within
the jurisdiction of a High Court could
be questioned by that High Cour'.
Even that right was taken away. It
is absurd. 85 per cent of the cases
pending in High Courts and Supreme
Court is between the citizen and the
State. How can a citizen from Kanya
Kumarj come to Delhi to file a writ?
I am happy that the distortions are
being removed.

I strongly objected to the two-
thirds mmqrmy principle. If in a
Bench congisting .of five judges, three
Jqdus hold a Jparticular law nat valid
ang two hpld it valid, the minority
view would prevail. The fiction of
two-thirds maJorny was introduced
an'd the case wou1d be decidedq ac-
cording to “fhat decision. I saig that
§twad absurd. T was told in reply
that” the Ttustitution requires’ two-
thifds ma]ohty ang even in the Sccu-
-rfto-y Council unless a resolution was
adopted with two-thirds majority, it
¢ould not be deemed to have heen
passed. Some hon. Members m: w not
be knonmz{ sometimes  Constifution
amendment failed in this Honsze for
want of requisit~ majority. As I
pointed out. I told at that ‘ime that
it was absurd angd it resulted in ab-
surdities. If a constitutional bench
ccmslstmg of 14 judges is constituted
and a case drags ou for a3 weeck, what
will “happen to the other cases and
o‘!hgr cﬂ’epts _who would be waiting
in the clrridors?” 1 am glad that this
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distortion is being removed and we
are restoring the constitutional provi-
sions in the original form. Though
the Constitution is or living document
which has to meet the aspirations and
hopes of the people, it does wiot mean
that such amendments should be
brought forward. Without these
amendmen's, the aspirations could
be met otherwise by other provisions.
Therefore, this Bill has emerged as a
product of consensus arrived at by the
rulinng party and other opposition
parties in the House, It is a good
precedent that has been established
and 1 am happy about it, viz., as far
as the Constitution is concernei, the
Parliament functions under its consti-
tuent power ang therefore, all sec-
tions of the House should come to a
general agreement about the provi-
sions to e inseried either as amend-
ments or ag »jew provisions. This Bill
gives cffect to the conclusions arrived
at in the meeting with  apposition
leaders. It is non-controversial arud
it is so salutary that these amend-
ments wil] come into effect before this
year is out. With these words, I sup-
port the Bill.

SHRI C. K. CHANDRAFPAN
(Cannanore): Sir, while supporting
this Constitution 44th Amendment
Bill. I would like tp draw attention
to some of the promises made by the
Janaia Party to the people, to which
the Deputy Leader of the Janata
Party also drew attention. When
they faught the elections, the Janata
Party in thejr ma,m:esto promised two
or three 1mportant thitigs. One  of
then important points which they put
before the people was the manner in
which the 42nd Amendment was pas-
sed and also various other legislations
were cnacted by Parlinment during
emergzoncey., They said, these 1egisia-
tione were o acted under duress. They
promiced the rcpeal of the 42nd
Amendment. Now there are second
thoughts about jt. The Minister him-
self pointeg out that they do not con-
sider all the provisiotis of the 42nd
Amendment as bad. The Janata
Party also promised the repeal of

MISA. Lestqwenk when we raised it
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in tnhe House, the Government pro-
mised that they are going to bring a
Bill to repeal MISA, but at the same
time it should be remembered that
the goverument today think that it is
necessary for it to have some kind of
legislation which might give them
certain arbitrary powers. It inay not
be MISA but something clse. That
was told by the Home Minister in
both Houses. Mr. Charan Siuga told
this House that under emergency, the
government of Mrs. Gandhi had a
plan to kill the leaders of the opposi-
tiun and that statemeat was challeng-
ed. He pointed out the observaticns
made by the Attorney Gencral  in
the Supreme Court. Just now, Mr.
Somnath Chatterjes was mentioning
another occasion gn which the Attor-
ney General had referred lo some-
thing in the Supreme Court. IMr.
Chatterjee did it only two dave back.
It was i, relation to the case of the
40,000 LIC employees who gre asking
for their bonus. During Emergency,
an enactment was made in this House,
by which the bilateral agreement ar-
rived at betweey the LIC and the
employees had been repealed. There
wag a legislation to that effect. My
point is that they should not take an
attitude of convenience towards such
importanit matters. If they have made
promises to the people that they will
repeal those legislations which went
against the people ahd their interests,
‘they. should honour them. T am
sorry to find that the Attorney Gene-
ral is ».ow arguing that the right to
bonus of the LIC workers should be
‘treated as something closed, hecause
“%4ere is a legislation enacteq by this
Parliament. 1 woulg lik~ to know
th~ dttitude of the Government in this
matter. Even about Emerainicy, 1
think there are second thoughts in
the mind of th- Janata Party. A note
ha< boen circulated. You rpromised
th~ electorate in this countryv when
vou faced them that vou will create
conditions under which mno govern-
‘ment will in future be able to impose
it T do not think that Mr. Shanti
Bhushan js in a position to reassert
#that promise made to the people, be-
gause. $hp ' Japata \Party has- again

second thoughts about Emergency.
They do not perhaps propose to have
Emergency i the same way as Mrs.
Indira Gandhj did in 1975. but to have
it in the event of armed insurrection
etc.; they think that o similar occa-
sions, emergency can be proclaimed.
Why I point out these things is that
Janata Party js also developing cold
feet on the various promises made to
the people.

Now about the supremacy of Par-
liameut. I do not agree with the
contention made by wvarious speakers
in this House that because somebody
had misused the powers vested in
Parliament, Parliament should have
limited powers to amend the Consti-
tuticti. 1 do not agree with tnat view.
1 think we have to take gnother les-
son, in regard to the classical ap-
proach tg the question of the power
of Parliament to amend the Consti-
tution. It was debated i the past, as
to the extent to which Parliament can
go. When it was done, 1 think
London Times—if 1 remember cor-
rectly—wrote an editorial coinment
on it. It askeq whether the British
Parliament had a right to enact a
‘Jegislation by which all the people
i.e. all the boys and girls born in
Britain can be drowned in the river
Thames. London Times answered
‘Yes; the British Parliament can bring
forward and emact such a legislation.,”
But then it observed: “After doing
that, will the people tolerate that
Parliament?” That is the question.
Here, I think, the situation is the
same. Emergency was enforced; it
was misused. So mauy obnoxious
legislations - were brought in .this
House and passed. We shoulg learn
somcthing  better. (Interruptions)

“All the abuses and everything had

becrs done with the power of Parlia-
m-nt but the people of this country
il not allow that Government to con-
tinue. That is why they &re now
sitting iy the opposition. The pcople
of this country are great, there is no
doubt about it. They may be igno-
rant, illiterate, but they have the
sense to understand who is right ana

Who is wrtxig, and they have'giveh 3
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clean verdict, under strange circums-
tances, a verdict which was democra-
tic. How can you today say that the
people may not be good in their judg-
ment? I do not agree with you. The
fi;al say should be with Parliament.
There cannot be any other body
which can overrule the decisions of
Parliament. If Parliament does some-
thing which ig beyong the Coustitu-
tion, the Supreme Court can point it
out, but there cannot be auny basic
structure which will be beyond this
Parliament. If Parliament considers
tomorrow that the present structure
on which the Constitution is based is
no more good, well, it is no more
good, but they will have to go to the
people and the people will say whe-
ther Parliament wag right in its
judgemeuit or not.

Lastly, I would like to remind all
in this House that it is not alwavs a
Constitutional Amendment which de-
cides the future of a country. After
all, Hitler did not briug forward any
Constitutional Amendment to kill the
Weimar Republic. It was the Black
Shirts who decided with their might
what the future of Germany should
be. No dictator ever bothers to
amend the Constitutio;; and then to
establish a dictatorship. So, I do not
bother about a dictator who will mis-
use the powers entrusted to Parlia-
ment. I would like the Janata Party
to have faith in the people, complete,
implicit faith in the people, and the
people will give ultimately the cor-
rect judgement as to who is correct

and who is not, and they will put
them in their proper place.
With these words, I support this

amendment which ig very limited, and
do it wholeheartedly.

SHRI YASHWANT BOROLE (Jal-
gaon): There is. no controversy in
this House on the point that the
Forty-second Amendment which was
put on the statute-book was really
brought in a cavaller matiner, when
Members not only of the opposition
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but even -of the ruling party who
wanted o oppose it, were behind
bars. Not only that. The wproceed-
ings: '‘were not allowed to be reported s
There was no nation-
wide deliberation through symposia
etc. on the Amendment. So, all of
us are practically agreed c¢n this
['or aua on the bad etfects of the
Forty-setond Amendment, It has
curtailed liberty ang freedom, there
is no doubt about it. It
has also gagged the press, it has also
affected our judiciary adversely, its
indepence has also been affected. All

these bag effects of the Constitution
-

Feriy.second Amendment are quite
alive to the minds of the
Mcmbers  of Parliament. 1 do
not think  we are at all

considering the aspect of the matter
that all those 59 clauses which have
adversely affected our administration,
our liberty, independence of our judi-
ciary and so on should be retained at
all in the Constitution. However, the
question arises whether the Forty=
second Amendment of the Constitution
should be repealed in toto or not, whe=
ther it is expedient and necessary, whe-
ther it is interest of the peopie at large,
whether it will be beneficial that a
fundamental document, a basic docu-
ment, like the Constitution of the count.
ry should be put in order. Suppose a
man is feeding another person under a
threat. Are we going to condemhn him
for feeding a person? Certainly not.

There are in the Forty-second Am-
endment of the Constifution certain
provisions which are also good. Many
of the hon, Members have referred to
these provisions. For example, thore
is a provision for forest and wild lifis
development. there {8 a provision for
children's development and a number
of other such provisions. There are a
number of provisiong which have nof
come into play and which have not
come into existence also. These zre
merely technical provisions. For ex-
ample, with an increase in the popula-
tion nf a constituency, there should be
a delimitation of the constituency or a
re-adjustmént thereof. There are »
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